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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

D. W. McKay, V. M. McKay, and

The Pioneer Mining Company,

Plaintiffs in Error,

VS.

Inga Neussler,
Defendant in Error.

BRIEF FOR DEFENDANT IN ERROR.

This is a writ of error, prosecuted by the plaintiffs in

error from a judgment made and entered against them

in the United States District Court, for the District of

Alaska, upon the verdict of a jury rendered in favor of

defendant in error, in two actions which were consoli-

dated before the trial.

No question is raised by plaintiffs in error as to the

sufficiency of the evidence to justify the verdict and

judgment. It is contended, however, by them that the

lower court committed error in refusing to give to the

jury three instructions, to which reference will here-

after be made, and that the judgment is erroneous, be-

cause it determines that plaintiff is the owner of a larger



interest in the real property involved in this litigation

than she claims in her complaint, or to which the jury

found her entitled.

In order to indicate to this court that the lower court

was justified in taking the action complained of, con-

cerning the proposed instructions, it is necessary to

elaborate to some extent upon the statement of facts

contained in the brief filed on behalf of plaintiffs in

error,

STATEMENT OF FACTS.

The judgment from which this writ of error is

prosecuted was rendered in a consolidated action, in

which the title to a quarter interest in a certain mining

claim, known as "Bench Claim No. 6", situate on Anvil

Creek, in the Nome Mining District, Alaska, was in-

volved.

The first action commenced was instituted by the

defendant in error, Inga Neussler, against the plain-

tiffs in error, D. W. McKay and V. M. McKay, to

recover the sum of $2500, which they had received

from the Pioneer Mining Company, as part considera-

tion for a lease executed by them to it of the entire

claim, including plaintiff's interest. The second action

was one in ejectment, brought by the defendant in

error, against all of the plaintiffs in error, including

the Pioneer Mining Company, to recover possession

of her interest in said mining claim, and damages for

its unlawful detention.



In the pleadings in both of these actions, it is con-

ceded that in 1901, the plaintiff, Inga Neussler, ac-

quired title to an undivided one-fourth of this mining

claim, and the defendant, D. W. McKay, acquired title

to the remaining three-fourths interest. (Trans., pp.

5-6; 38; 46.)

It is also admitted that on the 9th day of September,

1903, the defendants, D. W. McKay and V. M. Mc-

Kay, leased the whole claim to the defendant. Pioneer

Mining Company, receiving therefor the sum of ten

thousand dollars, no part of which was ever paid to

plaintiff. (Trans., pp. 5; 10.)

For the purpose of showing, however, that the plain-

tifif had no interest in the property at the time such lease

was made, or at any time thereafter, and was not enti-

tled to any portion of the moneys received from the

defendant, Pioneer Mining Company, it was alleged

that during the year 1901 the plaintiff did no annual as-

sessment work upon said mining claim; that during

said year, the defendant, D. W. McKay, then co-owner

with plaintifif, did and performed said annual assess-

ment work to the value of $100; that during the month

of January, 1902, in conformity with the provisions

of Section 2423, Revised Statutes, he served upon

plaintiff notice in writing, requiring her to contribute

$25, being the value of her proportion of such assess-

ment work; that she failed and refused to contribute

said sum of $21;, or any portion thereof, and that after

the expiration of ninety days from and after the service

of said notice the said defendant, D. W. McKay, sue-



ceeded to her interest in said mining claim. (Trans.,

pp. 5-6; lo-ii; 38-40; 45-47-)

It is also admitted that thereafter said defendant,

D. W. McKay, conveyed to the defendant, V. M. Mc-

Kay, the whole of said mining claim. (Trans., pp.

8; 42.)

In the answers filed by the plaintiff to the pleadings

of said defendants, she denied that said assessment work

was done by said defendant, D. W. McKay, or that the

value of such work was as much as $100, and likewise

denied the service upon her of notice to contribute.

(Trans., pp. 15; 52-58.)

In view of the admissions contained in the pleadings,

the only issues which it became necessary for the jury

to determine were,—First: Did the defendant in error,

D. W. McKay, perform assessment work to the value

of $100, during the year 1901 ; and,—Second: If so,

did he serve upon the plaintiff notice of contribution,

as required by the statute?

Upon both of these questions, the evidence was con-

flicting.

Upon the trial in the court below, no claim was made

by defendants that any of the annual assessment work

for the year 1901 had been done under contract, or

that any person or persons had been employed to do

such work, or that any moneys were paid out by any

of them, in or about the performance of such work.

Their contention was that the work had been personally



done and performed by the defendant, D. W. McKay,

then plaintiff's co-owner. Upon this subject, this de-

fendant testified: "In the year 1901, I did what I

considered one hundred dollars' worth of work on that

ground. I did ten days' work continuously, working

every day except Sunday. * * * The estimated value of

my work per day was $10.00. I am acquainted with

the value of labor in doing assessment work in the fall

of 1901. It was $10.00 a day in doing work of that

class." (Trans., pp. 65-6.)

Upon cross examination he stated that he worked

from about eight o'clock in the morning until about six

o'clock at night, during these ten days, and that he esti-

mated that the work was worth $100—$10 per day. He
also testified that he considered the work worth $100;

that he understood that the going wages paid to miners

in that month for assessment work was $10 per day, al-

though he further stated that he could not state what

the going wages were for any kind of mining work.

(Trans., p. 71.)

His further cross examination developed the fact that

he was entirely ignorant of what the reasonable value

of the work done by him actually was, or what men

could be hired for in doing such work, during the time

referred to. (Trans., p. 42.)

In response to this testimony, evidence was intro-

duced on behalf of the plaintiff showing that during

the month of November, for doing the identical work

claimed to have been done by the defendant, D. W.



McKav, the going rate of wages was $2.50 per day, with

board, and that the board was not worth more than

$1.50 per day. (Trans., pp. 99, loi.)

I.

No Error Was Committed by the Court ix Refus-

ixG TO Give the Ixstructioxs Referred To in

THE First Specificatiox Relied ox by Plaix-

TiFFS IX Error.

The defendants in error requested the lower court to

give to the jury the following instruction :

—

''With reference to the amount of labor required, you

are instructed that the law requires one hundred dol-

lars' worth of work. And in determining the amount

of work done upon a claim for the purpose of repre-

sentation, the test is as to the reasonable value of said

work, not uhat was paid for it, or what the contract

price was. But it depends entirely upon whether or

not said work was reasonably worth the sum of one

hundred dollars. It is not the value of the claim, with

or without the labor, nor the intrinsic value of the labor

to the claim, but whether or not under all the circum-

stances which surround the particular locality where

the mine was situated at the time the labor was per-

formed, the labor which was performed was reasonably

of the value, or would reasonably have cost one hundred

dollars."

It is said by plaintiffs in error that this instruction

was copied by them from an instruction given and ap-



proved in the case of Walton vs. Wild Goose Co., 123

Fed. 20Q. Turning to that decision, however, the

Court will see that no point was made in that case that

such instruction was erroneous, or should not have

been given by the Court. In fact, it is not even referred

to in the opinion. But the Court will also perceive

that the facts in that case, in so far as they relate to the

method by which the assessment work was done, and

its value, are not identical with those of the case at bar;

and while this instruction was properly given in that

case, it should not have been given in this. It is im-

possible to state definitely from the opinion rendered

in that case what the exact character of the testimony

was tending to prove the performance and value of the

assessment work, but it is evident that it was there

claimed that a contract had been let to do the assessment

work, and that more than $100 had been paid under

the contract for the assessment work claimed to have

been done. Under such circumstances, it was necessary

to instruct the jury that while it was proper for them

to consider the contract, and the amount paid under it,

neither the contract price nor what was paid for the

work conclusively established the reasonable value of

the work, but that the test was, was the work actually

done reasonably worth the sum of $100? Neither one

of these two elements, embraced in the refused in-

struction, was proven or involved in this controversy.

Nor is there any testimony in this case tending t(>

prove the value of the claim, with or without the labor

alleged to have been performed by the defendant, D.
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W. McKay, or what was the intrinsic value of the labor

to the claim. For these reasons, the instruction re-

quested was not applicable to the facts and should not

have been given.

Mitchell vs. Potomac Ins. Co., 183 U. S. 42.

And it is well settled that the refusal to give an in-

struction which is in part improper is not error, as it

must be refused or given as a whole.

Monarch etc. vs. Royal Wheel Co., 105 Fed. 324.

Irrespective of this, however, the instructions givei

by the Court to the jury covered that portion of the

proposed instruction which correctly stated the law

pertinent to the facts. Upon this subject, the Court

instructed the jury as follows:

—

"The Court instructs the jury that in this cause in de-

termining the actual value of the work, labor and im-

provements alleged to have been done and performed

by the defendant, D. W. McKay, on the claim in dis-

pute in 1901, you should take into consideration the

general rate of wages per day paid to miners in the

community where the property is situated, in the month

of November, 1901, for the class and character of

assessment work claimed to have been done by the said

defendant, D. W. McKay, on said claim at said time."

Also, "If you find from the evidence before you that

the defendant, D. W. McKay, did perform labor and

make improvements upon said claim of the value of not

less than $100, during the year 1901 * * * then you must

render a verdict in favor of the defendants in the case.



for the undivided one-fouth of the premises described

in the complaint." Also, "If, however, you find from

a preponderance of the evidence admitted at the trial

that the defendant, D. W. McKay, did not, during the

year 1901, perform labor or make improvements upon

said claim which were of the aggregate value of $100,

then the plaintiff will be entitled to your verdict."

(Trans., pp. 11 1, 112.)

This last instruction was more favorable to the de-

fendants than it should have been, as the burden of

proof to show the assessment work, as well as the service

of the notice of contribution, was upon the defendants.

These instructions completely covered the law as de-

clared in the instruction refused, applicable to the facts,

and it has been frequently held that the refusal of the

Court to give instructions requested by a party upon

which the jury has already been fully or substantially

instructed, is not error.

Corbus vs. Leonhardt, 114 Fed. 10.

Denver Gf G. R. Co. vs. Roller, 100 Fed. 738-759

Lesser C. Co. vs. St. Louis Ry. Co., 114 Fed.

733-4-

Swensen vs. Bender, 1 14 Fed. 9.
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11.

No Error Was Committed by the Court in Re-

fusing TO Give the Instructions Bearing upon

THE Question of Good Faith in Doing the

Assessment Work.

It is claimed by plaintiffs in error that the lower court

committed error in failing to give the two instructions

set forth in assignments numbered 2 and 3. But as we

shall demonstrate to the Court both of these instructions

were properly refused for several reasons, to each of

which we shall briefly refer.

/. The good faith of the party doing the assessment

work, under the circumstances disclosed by the record,

is an immaterial quantity in this case.

The Court will remember that all of the alleged as-

sessment work was done by D. W. McKay, personally.

None was done under contract, nor was any money paid

out in its performance.

Section 2^24, Revised Statutes, provides :
* * * "On

each claim located after the loth of May, 1872, and

until a patent has been issued therefor, not less than one

hundred dollars' worth of labor shall be performed or

improvements made during each year." * * *

It will be observed by the Court that nowhere in the

statute is it provided that where less than one hundred

dollars' worth of labor is performed, but the labor is

performed in good faith, the requirements of the statute

shall be deemed complied with.
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So far as the assessment work was concerned, the sole

question to be submitted to and determined by the jury

was, "Was the work done by the defendant, D. W.

McKay, reasonably worth the sum of one hundred dol-

lars? If the reasonable value of such work was less

than the sum of one hundred dollars, then the provisions

of the statute were not satisfied, and no claim based

thereon could be successfully asserted against the plain-

tiff.

We are unable to perceive upon what theory the

bona fides of the party doing the work, can either in-

crease or diminish or tend to establish the actual value

of the work done, where the work consists of labor per-

sonally performed by him.

If the reasonable value of such work is but fifty dol-

lars, could the fact that it was prosecuted in good faith,

increase or have any tendency to increase its value?

And if a dispute arose concerning the reasonable value

of such work personally done by the claimant, does the

element of good faith throw any light whatever upon

the value of the work? If it be conceded, as we believe

it must, that the performance of work, to the value of

any amount less than one hundred dollars, even though

done in good faith, is not a sufficient compliance with

the statute, then it must follow that the lower court

committed no error when it refused to give the instruc-

tions referred to.

2. The element of good faith can only be involved

in a case where the work performed was done under
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contract or where a sum of money was expended in

doing it.

It needs but little discussion to sustain the proposition

that the good faith of a party doing annual assessment

workcanonlybe involved where the work has been done

under contract or where money has been expended in

doing the work, and the claim is asserted that the con-

tract price or the money expended represents the actual

value of the work done.

Where work is done under contract, or money is paid

out in prosecuting the work, such contract or the amount

of such money can be put in evidence for the purpose

of proving the actual value of the work. And while this

evidence is not conclusive of the reasonable or actual

value of the work, in the absence of contradictory proof

it has been held sufficient.

If, however, testimony is introduced on behalf of

those denying that the statute had been complied with

showing that the value of the work done was less than

the amount specified in the contract or the moneys ex-

pended and below the amount called for by the statute,

then, and then only, does the element of the good faith

of the person doing the work become at all involved.

The reason for this is obvious. If the contract had been

entered into or the moneys expended in good faith, and

the jury so believed, it would necessarily attach greater

weight to such evidence in determining the value of the

work, and in all probability find that the contract price

or moneys expended constituted its actual value. On
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the other hand, if it appeared to them, as it has un-

fortunately often occurred, that the contract had been

entered into or the money expended in bad faith and for

the sole purpose of being in a position, should the ques-

tion thereafter arise, to claim that a sufficient amount

of assessment work had been done, the jury in con-

sidering the evidence would be justified in disregarding

or giving but little weight to such proof, and base their

verdict entirely upon such other evidence as may have

been introduced tending to show the actual value of the

work done. Under such circumstances, it can be easily

seen why the good faith of the party in entering into the

contract or in paying or expending moneys in the per-

formance of the work becomes a most potent factor in

the case. But in the case under discussion the good

faith of D. W. McKay is an entirely immaterial quan-

tity, because the sole evidence offered on behalf of the

plaintiffs in error tending to prove the value of the work

done, was given by D. W. McKay himself that, ac-

cording to his understanding, the going rate of wages

during the time and at the place where the work was

done was ten dollars a day, or $ioo for ten days.

An examination of the case of

Quimby vs. Boyd, 80 Colo. 194,

relied upon by plaintiffs in error in support of the pro-

posed instruction, clearly shows the distinction above

pointed out. That was a case where the plaintiff, who

asserted that the w^ork had not been done, was claiming

a forfeiture against the original locator. In this case,

the person who asserts that the assessment work was
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done, is claiming a forfeiture based thereon against his

co-owner. The defendant proved that during the year

in which the assessment work was required to be done he

let a contract for the doing of the work and paid there-

for the full sum of one hundred dollars. The work was

done under this contract, but it was claimed by the sub-

sequent locator that its actual value was less than that

sum. Upon the trial the contract was admitted in evi-

dence and the fact that the money was paid pursuant to

the terms of the contract was testified to by the defend-

ant. The jury found the actual value of the work to be

in accordance with the terms of the contract. In affirm.-

ing the judgment, the Supreme Court said:

" The testimony on the part of the plaintiffs showed

that a contract was let by them for the performance of

this labor; that the contract price was one hundred dol-

lars, and that it was a usual and reasonable price for

work of that character and extent, when performed

under contract. But the defendants' witnesses testified

that the actual value of the labor performed was con-

siderably less than one hundred dollars. * * *

" There are several considerations, upon the merits,

favorable to the plaintiffs, and which were,, doubtless,

before the minds of the jury during the trial. The

plaintiffs attempted, in good faith, to comply with the

law. They paid the full sum of one hundred dollars

for the work performed, which is the sum required b}""

law to be expended annually to prevent a forfeiture.* * *

" It is probable that testimonv could be obtained to

show that nearly all the annual assessment work done
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upon mining claims was of less value than the law re-

quired, excepting those instances where it greatly ex-

ceeds the sum of one hundred dollars. And while the

amount paid is not conclusive that work of that value

has been done, but the actual value thereof is the true

test whether or not the law has been complied with;

yet, where the testimony is conflicting as to the value, it

is proper to consider whether there has been a bona fide

attempt to comply with the law.

" It is not strange if these considerations had their

weight with the jury in such a contest as this, where it

was attempted to appropriate the fruit of the mine-

owner's improvements and expenditures on the plea of

forfeiture, by proving their annual labor for a single

year to be of less value than one hundred dollars."

It is also stated in the brief filed by plaintififs in

error that this instruction was proved in the case of

Walton vs. Wild Goose M. & T. Co., 123 Fed. 209,

heretofore referred to.

A reading of the decision of this Court in that case

will indicate that no such instruction was referred to.

But however this may be, as it has already been shown,

that was a case in which it was claimed that the assess-

ment work had been done under a contract, and that

the money paid thereunder for doing the work repre-

sented the actual value of the work done. Therefore,

in that case the instruction would have been proper.

J. The good faith of a person in doing assessment

work is not involved in an action between co-owners.
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In actions arising between original locators and subse-

quent locators, where the claim of the latter is based

upon the fact that the work done by the former is not

of the value of one hundred dollars, the policy of the

faw is to favor the original locator where it is evident

that he has attempted in good faith to comply with the

requirements of the statute. The law does not look with

favor upon a claim, which is based upon a forfeiture,

and which, if successfully asserted, may deprive another

possibly of the fruits of many years of labor.

For this reason it has been frequently held that where

a subsequent location is asserted upon the ground that

the original claimant has not performed one hundred

dollars' worth of assessment work during a given year,

such fact must be established by clear and convincing

evidence.

Hammer vs. Garfield M. Co., 130 U. S. 291.

Emerson vs. McWhirter, 133 Cal. 510.

Callahan vs. James, 141 Cal. 291.

For the same reason, and possibly to avoid forfeiture,

the cause of the original locator is viewed with favor,

and he is permitted, under certain circumstances, as we

have shown, to have the question of his good faith in

doing the work and in paying for it to be considered by

the jury. In the case at bar, however, no such considera-

tions arise, nor did the necessities of the case admit the

submission of such an issue to the jury. This is not a

controversy betwen an original and a subsequent lo-

cator. In this case the person doing the work was urg-

ing its performance in support of the forfeiture which

he claimed against his co-tenant.
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III.

Even Conceding that the Instructions Contained

IN Assignments Two and Three Should Have

Been Given, No Prejudicial Error Was Com-

mitted.

No claim is made on behalf of plaintiffs in error

that the lower court erroneously excluded any testi-

mony offered by them in support of their defense.

The record on appeal shows that after the testimony

had been closed the case was argued to the jury by the

respective counsel engaged in the trial of the case (page

62).

In addition to giving the jury a somewhat full and

elaborate charge, the lower court specifically instructed

it as follows

:

"The Court instructs the jury, that the preponderance

of the evidence in a case is not alone determined by the

number of witnesses testifying to any fact or facts, but,

in determining where the preponderance is, the jury

must take into consideration the facts and circumstances

proved in the case, and also must consider the opportuni-

ties or occasion of the witnesses seeing, knowing or re-

membering what they testify to or about, the probability

or improbability of its truth, the relation or connection,

if any, between the witnesses and the parties, their in-

terest or lack of interest in the result of the case, if any,

and their conduct and demanor while so testifying."
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No instruction was given by the Court informing the

jury that they should not consider the good faith of the

defendant, D. W. McKay, in doing the assessment work,

if it was done in good faith, or any other fact or circum-

stance to prove which testimony was offered.

From this it is clear that even though the t\vo in-

structions referred to in assignments numbers two and

three of plaintiffs in error should have been given, the

action of the lower court in refusing these instructions

was without prejudice, and therefore, does not consti-

tute reversible error.

And the failure of the Court to instruct a jury to do

that which it would evidently do without being told is

not error.

People vs. Newcomer, ii8 Cal. 263.

In support of the judgment, this Court will presume

that the counsel by whom the case was argued on behalf

of plaintiffs in error discussed the testimony fully be-

fore the jury and presented the question of good faith

in doing the work, if there was any testimony to warrant

it, to it in as forcible a manner as was possible.

This Court will also presume that the jury before

whom the action was tried and determined, in arriving

at its verdict, followed the instructions of the lower

court and considered all of the testimony introduced on

behalf of all of the parties in the action, including any
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testimony which tended to prove the bona fides of D. W.
McKay, if any, in doing the assessment work.

Sheehan vs. Hammond, Cal. App. Dec, Vol. I,

p. 845 (advance sheets).

McClung vs. Moore, 138 Cal. 181-2.

People zrs. Kramer, 117 Cal. 647.

And it is well settled that in order to obtain a re-

versal of the judgment both injurious and prejudicial

error must be shown. As was said by this Court in the

case of

Walton vs. Wild Goose M. & T. Co., 123 Fed 209,

" Upon the whole record, our conclusion is that no

prejudicial error has been affirmatively shown. It must

not be mere abstract error, but it must be prejudicial

and injurious in order to avail the plaintiffs in error, for

otherwise they would have no cause of complaint."

See also,

Contreras vs. Merck, 121 Cal. 211-214.

Boggs vs. United States, 10 Okl. 424.

Defendant in Error Concedes that the Judgment

Should Be Modified, but, as Modified, Af-

firmed WITH Costs.

In the second complaint filed by defendant in error,

it is only claimed that she is the owner of an undivided

one-fourth interest in the mining claim, the subject mat-

ter of this controversy. The verdict rendered by the

jury followed the pleadings and found that she was but
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the owner of an undivided one-fourth interest in said

claim. That portion of the judgment which determines

that the plaintiff is the owner in fee of an undivided one-

half of the mining property is either a typographical

error in the copy of the record sent from Alaska to this

Court, or else the words "one-half" were inserted in

the judgment in the place of one-fourth through the in-

advertence of the Clerk of the Court by whom the

judgment was drawn up.

It is apparent that this mistake would have been

readily rectified by the learned Judge of the court be-

low, had his attention been called to it before this ap-

peal was perfected, or had the plaintiffs in error moved,

as they should have done, to correct or modify the

judgment. The fact that they did not do so clearly

indicates that they were not acting in good faith. It

was unnecessary for them to take an appeal to this

Court for the purpose of having that judgment cor-

rected. It is of course conceded that the judgment of

the lower court should be modified so as to adjudge

that the plaintiff in error is the owner of an undivided

one-fourth interest in the property instead of an un-

divided one-half interest therein. It is unnecessary to

suggest that there is no necessity for a reversal of the

judgment or for a new trial of the action to correct the

judgment. In view, however, of the failure of the

plaintiffs in error to apply to the court below to modify

the judgment, it is insisted that it should be modified

by this Court, but with costs of the defendant in error.
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Upon this proposition, the language of the Supreme

Court of the State of California, in the case of

Cutting Fruit P. Co. vs. Canty, 141 Cal. 697,

is directly in point. There it is said:

" The Superior Court is therefore directed to cause

the aforesaid prefatory date, 'January 27th, A. D. 1899',

to be expunged from the face of the judgment. In all

other respects, the judgment is affirmed." As the cor-

rection herein directed would have been made by the

Superior Court, upon a mere suggestion therefor, the

costs of the appeal must be borne by the appellant.

And in

Cassin vs. Marshall, 18 Cal. 689,

where the judgment was for too much interest, the

Supreme Court on appeal modified the judgment at

appellant's cost on the principal, that where the appel-

late court modifies a judgment of the court below for

an apparent error, which appellant might have had

corrected below on motion, the respondent should not

be taxed with costs.

To same efifect see,

Noonan vs. Hood, 49 Cal. 293.

For the reasons stated, it is respectfully submitted

that the judgment of the lower court should be modified

in the respect suggested, and that as modified the judg-

men should be affirmed with costs.

J. F. Sullivan,

M. I. Sullivan,

Theo. J. Roche,

Attorneys for Defendant in Error.




